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"  Our  complexion  is  such,  that  we  are  palled  with  enjoyment,  and  stimulated  with  hope  ; 
that  we  become  less  sensible  to  a  long  possessed  benefit,  from  the  very  circumstance  that 
it  is  become  habitual.  Specious,  untried,  ambiguous  prospects  of  new  advantage  recom- 
mend themselves  to  the  spirit  of  adventure,  which  more  or  less  prevails  in  every  mind. 
From  this  temper,  men  and  factions  and  nations  too,  have  sacrificed  the  good,  of  which 
they  had  been  in  assured  possession,  in  favor  of  wild  and  irrational  expectations."  .    • 
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The  substance  of  this  Appeal  has  already  appeared  in  two 
daily  newspapers,  in  the  form  of  numbers.  It  is  now  thrown  into 
continuous  text,  the  reasoning  extended,  and  the  language  revised. 
The  writer  had  no  party  purpose  to  serve  in  its  publication.  He 
believes,  most  firmly,  that  the  question  involved  is  a  fundamental 
one  in  the  history  of  government  ;  that  the  favorable  reception,  by 
many  intelligent  persons,  of  the  speeches  of  the  majority  of  the 
Senate,  and  particularly  of  Mr.  Webster,  upon  it  is  ominous  to 
the  stability  of  our  institutions,  and  that  nothing  but  a  vigorous 
call  upon  the  good  sense  and  unfettered  reason  of  those  men  of  all 
parties,  who  still  revere  ancient  whig  principles,  can  save  us  from 
again  being  wide  afloat  upon  the  ocean  of  uncertain  experiment. 
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APPEAL. 


It  would  seem  as  if  in  this  country  nothing  was 
destined  to  acquire  stability.  The  constitution  of  the 
United  States  has  now  been  in  operation  nearly  half  a 
century,  daring  which  period  many  doubtful  points  in 
its  construction  have  been  thought  to  have  been  settled ; 
settled,  too,  under  the  most  favorable  circumstances,  in- 
asmuch as  the  framers  of  the  instrument  were  still  exist- 
ing to  explain  its  meaning,  and  even  present  to  participate 
in  the  decision.  They  have  now,  for  the  most  part, 
passed  away,  and  transmitted  to  us,  their  posterity,  the 
comparatively  lighter  task  of  preserving  the  principles 
they  established,  of  holding  to  the  foundations  they  fixed. 
Yet  the  experience  of  a  few  past  years  shows  clearly 
enough,  that  much  of  their  labor  was  in  vain.  A  turn  in 
party  politics,  a  new  concurrence  of  circumstances,  seems 
all  that  is  requisite  to  unsettle  what  was  most  firmly  done, 
and  to  bring  it  up  at  a  far  more  unfavorable  moment  for  a 
new  decision. 

Of  all  the  questions  made  since  1789  to  this  day,  not 
one  can  be  cited,  which  has  received  so  thorough  and  la- 
bored examination  from  the  contemporaries  and  framers 
of  the  Constitution,  as  that  upon  the  removing  power  of 
the  President ;  not  one  ever  obtained  a  more  decisive  and 
concurring  voice  of  confirmation  from  all  departments  of 
the  Government.  The  first  House  of  Representatives, 
after  elaborate  discussion,  established  it.  The  first  Sen- 
ate, against  itself,  conceded  it.  The  Supreme  Court  of 
the  Union  has  virtually  confirmed  it.  If  any  thing  could 
ever  be  said  to  be  established  in  the  United  States,  this  is 
that  thing.  Yet  this  question  is  again  opened  in  the  prin- 
ciple of  the  patronage  bill  of  the  Senate.  An  extraordi- 
nary and  powerful  combination  is  forming  in  that  body, 


2 

having  for  one  of  its  objects  the  reversal  of  the  old  decis- 
ion. The  new  whigs  repudiate  the  doctrine  of  their  pre- 
decessors. They  maintain  that  what  was  here  done,  was 
done  wrong,  and  they  propose  to  set  it  right.  Mr.  Web- 
ster, one  of  the  ablest,  as  well  as  the  most  distinguished  of 
the  party,  has  announced  that  he  holds  himself  at  liberty 
to  act  as  he  shall  think  proper  in  regard  to  future  legisla- 
tion upon  the  question.  He  has  spoken  and  published 
an  argument  almost  exclusively  upon  the  point.  He 
admits  that  it  is  "  settled  by  construction,  settled  by  pre- 
cedent, settled  by  the  practice  of  the  government,  and 
settled  by  statute,"  but  denies  that  it  is  settled  by  reason- 
ing, and  endeavours  to  sustain  his  denial  by  argument. 

It  therefore  becomes  necessary  for  a  follower  of  the  old 
whigs,  to  endeavour  to  sustain  them  against  this  formida- 
ble attack  of  the  new.  It  becomes  necessary  to  show, 
that  they,  who  made  the  Constitution,  knew  better  the 
principles  of  government,  than  they  who  profess  to  de- 
fend it.  It  becomes  necessary  to  secure,  if  possible,  that 
instrument  from  the  hands  of  its  misnamed  friends,  by  a 
vigorous  appeal  to  those  old  principles,  which  are  identi- 
fied with  the  glorious  days  of  the  whig  party,  but  which 
are  now  rapidly  falling  into  disgrace.  Unequal  as  I  know 
myself  to  doing  the  subject  the  justice  it  merits,  I  yet 
feel  I  am  doing  the  public  service,  if  I  can  rouse  its  atten- 
tion to  the  nature  of  the  attack.  If  I  should  fail  in  per- 
forming the  duty  I  have  undertaken,  my  effort  may  stir 
up  other  individuals,  who,  with  more  power,  though  with 
no  more  zeal,  may  complete  its  execution. 

The  question  proposed  for  discussion  may  be  stated 
thus: 

Did  the  Constitution  intend  to  give  the  power  of  re- 
moval from  office  to  the  President  alone,  or  did  it  intend 
to  subject  it,  together  with  the  power  of  appointment,  to 
the  advice  and  consent  of  the  Senate  ? 

It  will  be  convenient  to  divide  my  subject  so  far  as 
practicable  into  two  parts ;  the  first  of  which,  as  being 
the  most  important  at  this  crisis,  to  be  devoted  to  the 
reasoning  in  support  of  each  part  of  the  proposition  ; 
the  second,  to  contain  a  review  of  the  authority  in  favor 
of  the  established  construction. 

The  first  and  fundamental  principle  of  the  Constitution 
appears  to  be  the  marking  out,  in  broad  lines,  the  distribu- 


tion  of  the  power  of  Government  intended  to  be  conferred. 
It  points  out,  in  grand  divisions,  the  three  departments  to 
which  it  is  entrusted,  and  distinctly  marks  their  separate 
independent  character. 

By  article  1.  Section  1.  it  ordains,  that 

All  legislative  powers  herein  granted  shall  be  vested  in 
a  Congress,  which  shall  consist  of  a  Senate  and  House  of 
Representatives. 

Article  2.  Section  1.  The  Executive  power  shall  be 
vested  in  a  President  of  the  United  States. 

Article  3.  Section  1.  The  Judicial  power  of  the  Uni- 
ted States  shall  be  vested  in  one  Supreme  Court,  and 
such  inferior  courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish. 

It  will  be  seen,  from  these  articles,  what  is  the  general 
character  of  the  bodies,  which  exist  in  our  Government. 
The  Courts  embrace  all  the  judicial  power  granted,  the 
President,  all  the  executive  power,  and  the  Congress,  all 
the  legislative  power  granted,  subject,  all  of  them,  to 
exceptions  made  to  this  distribution  in  the  body  of  the 
Instrument,  and  which  the  sections  of  detail  in  the  In- 
strument proceed  to  enumerate. 

To  my  utter  amazement  I  find  this  general  position 
resisted  at  the  threshold  —  and  in  order  to  be  guilty  of  no 
misrepresentation,  I  now  subjoin  the  whole  passage  in 
the  speech  of  Mr.  Webster  which  seems  to  be  opposed 
to  it. 

"  It  is  true,  that  the  Constitution  declares,  that  the  executive 
power  shall  be  vested  in  the  President ;  but  the  first  question, 
which  then  arises,  is,  What  is  executive  power  ?  What  is  the 
degree,  and  what  the  limitations?  Executive  power  is  not  a 
thing  so  well  known,  and  so  accurately  defined,  as  that  the  writ- 
ten Constitution  of  a  limited  Government  can  be  supposed  to 
have  conferred  it  in  the  lump.  What  is  executive  power?  What 
are  its  boundaries?  What  model  or  example  had  the  framers  of 
the  Constitution  in  their  minds,  when  they  spoke  of  '  executive 
power  ? '  Did  they  mean  executive  power  as  known  in  Eng- 
land, or  as  known  in  France,  or  as  known  in  Russia?  Did  they 
take  it  as  defined  by  Montesquieu,  by  Burlamaqui,  or  by  De 
Lolme  ?  All  these  differ  from  one  another,  as  to  the  extent  of 
the  executive  power  of  Government.  What  then  was  intended 
.by  'the  executive  power?'  Now,  Sir,  I  think  it  perfectly  plain 
and  manifest,  that,  although  the  framers  of  the  Constitution 
meant  to  confer   executive  power  on  the  President,  yet  they 
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meant  to  define,  and  limit  that  power,  and  to  confer  no  more 
than  they  did  thus  define  and  limit.  When  they  say  it  shall  be 
vested  in  a  President,  they  mean  that  one  magistrate,  to  be 
called  a  President,  shall  hold  the  executive  authority ;  but  they 
mean  further,  that  he  shall  hold  his  authority  according  to  the 
grants  and  limitations  of  the  Constitution. 

"  They  did  not  intend,  certainly,  a  sweeping  gift  of  preroga- 
tive. They  did  not  intend  to  grant  to  the  President  whatever 
might  be  construed,  or  supposed,  or  imagined  to  be  executive 
power  ;  and  the  proof,  that  they  meant  no  such  thing,  is  that,  im- 
mediately after  using  these  general  words,  they  proceed,  specifi- 
cally, to  enumerate  his  several  distinct  and  particular  authorities  ; 
to  fix  and  define  them  ;  to  give  the  Senate  an  essential  control 
over  the  exercise  of  some  of  them,  and  to  leave  others  uncontrolled. 
By  the  executive  power  conferred  on  the  President,  the  Consti- 
tution means  no  more  than  that  portion  which  itself  creates,  and 
which  it  qualifies,  limits,  and  circumscribes." 

"  That  portion."  Portion  of  what  ?  Executive  power  ? 
The  definition  is  good  for  nothing,  and  the  same  question 
comes  back,  what  is  executive  power?  after  which  the 
reasoning  will  go  round  again.  The  whole  passage  is 
remarkable  for  looseness  of  thought  and  expression  ;  not 
merely  for  doctrine,  believed  to  be  unsound,  but  for  an 
illogical  confusion  of  ideas,  not  at  all  characteristic  of  the 
author.  Mr.  Webster  appears  to  have  confounded  the 
generic  term  "executive  power"  with  the  specific  modes 
in  which  that  power  is  made  visible  in  the  various  coun- 
tries of  Europe.  When  the  framers  of  the  Constitution 
spoke  of  "executive  power,"  they  certainly  never  meant 
that  of  England  or  of  France  or  of  Russia.  They  had 
studied  the  science  of  government  in  that  school  which 
teaches,  that  executive  power  is  well  known  and  can  be 
accurately  defined.  It  is  not  correct  in  language,  and 
unsettles  the  whole  science,  to  say  the  reverse.  In  this 
immediate  connexion,  however,  it  was  not  necessary  to 
go  to  De  Lolme,  who  treats  of  executive  power  only  in 
reference  to  the  particular  Constitution  of  England,  nor 
to  Montesquieu,  whose  definition,  given  under  the  same 
head,  partakes  slightly  of  the  same  confined  character, 
nor  yet  to  Burlamaqui,  who,  under  another  name,  does 
furnish  a  general  definition.  It  is  not  correct  to  say,  that 
these  writers  differ  essentially,  as  to  the  extent  of  the 
executive  power  of  government.  They  do  differ  as  to 
its  extent  in  particular  forms  of  government.     This  is 


not,  however,  at  all  material  to  the  present  case.  The 
framers  of  the  Constitution  were  not  called  to  go  beyond 
a  common  English  Dictionary. 

What  is  executive  power?  Dr.  Johnson  gives  under 
the  head  "  executive  "  a  very  plain  and  satisfactory  answer 
and  an  authority  in  support  of  it. 

"  Active  —  not  deliberative  —  not  legislative  ;  having  the  power 
to  put  in  act  the  laws." 

Lo  !  the  mystery  is  solved.     But  hear  the  authority. 

"  Hobbes  confounds  the  executive  with  the  legislative  power, 
though  all  well  instituted  States  have  ever  placed  them  in  differ- 
ent hands  "  —  Swift. 

So  it  seems  Hobbes,  the  most  powerful  of  all  t.ory  wri- 
ters, entertained  the  same  indistinct  notions  of  executive 
power,  that  pervade  the  mind  of  Mr.  Webster.  In  truth 
it  is  tory  doctrine.  The  genuine  old  whigs  have  from 
the  first  maintained,  that  the  boundaries  of  executive 
power  are  plain ;  that  its  extent,  is  well  known  and  can 
be  accurately  defined ;  and  that  no  State  can  be  well 
governed  where  it  is  not  well  known.  It  is  acting  power, 
and  not  deliberating  power  —  both  essential  to  good  gov- 
ernment, but  essential  when  in  separate  hands. 

"Executive  power  is  not  a  thing  so  well  known,  and  so  accu- 
rately defined,  as  that  the  written  Constitution  of  a  limited  gov- 
ernment can  be  supposed  to  have  conferred  it  in  the  lump." 

"  They  did  not  intend  certainly  a  sweeping  grant  of  preroga- 
tive. They  did  not  intend  to  grant  to  the  President  whatever 
might  be  construed,  or  supposed,  or  imagined  to  be  executive 
povver." 

These  ideas  cannot  have  originated  in  any  whig  au- 
thority. The  tories  of  the  age  of  Charles  the  First  were 
the  persons,  who  insisted  upon  construing,  supposing,  or 
imagining  executive  authority  to  mean  more  than  it 
really  did.  Men  then  began  in  England  to  agitate  this 
very  question,  and  it  proved  a  leading  one  in  all  the  di- 
visions, which  in  after  time  were  known  under  the  de- 
nominations of  whig  and  tory.  To  this  end,  Hobbes 
wrote  in  the  manner  which  has  been  incidentally  noticed  ; 
and  to  this  end  Sir  Robert  Filmer,  the  great  champion 
of  tory  principles,  wrote  his  book  called  Patriarcha  —  the 
text  book  of  the  party.  It  is  the  object  of  this  author  to 
prove,  that  there  is  no  such  thing  as  the  natural  liberty  of 
the  people ;  and  that  the  executive  power  being  in  its 


nature  indefinite,  there  can  be  no  clear  division  between 
it  and  legislative,  as  well  as  judicial  power.  In  short, 
that  it  meant  "a  sweeping  grant  of  prerogative,"  as  Mr. 
Webster  imagines,  which  might  be  "construed  or  sup- 
posed or  imagined"  at  the  pleasure  of  its  holder,  to  em- 
brace the  deliberative  and  judicial  departments  of  the 
government. 

Against  these  positions  the  whig  writers  in  England 
have,  it  is  believed  without  exception,  protested.  And  it 
now  becomes  necessary  to  appeal  at  once  to  them,  the 
sources  from  which  the  doctrines  of  the  Constitution 
flowed.  The  age  of  Hobbes  and  Filmer  was  that,  in 
which  the  great  battle  was  fought ;  and  they  were  the 
front  rank  men,  who,  by  embodying  in  a  system  the  tory 
theories  of  that  day,  brought  upon  themselves  all  the 
attacks  of  the  whigs.  In  a  periodical  paper  of  the  time, 
devoted  to  the  Commonwealth,  and  in  answer  to  the 
pamphlets  of  the  day,  asserting  "that  the  perfection  of 
monarchy  consisted  in  governing  by  councils,  not  such 
as  are  coordinate  with  the  prince,  but  purely  of  advice 
and  despatch,  with  power  only  to  persuade,  not  limit  the 
prince's  will,"  appeared  one  of  the  earliest  of  the  whig 
works,  —  "The  excellency  of  a  free  State  or  the  right 
Constitution  of  a  Commonwealth,  by  Marchmont  Ned- 
ham."  Its  character  partakes  much  of  the  early  period  of 
the  science  in  which  it  was  written.  But  some  of  its 
positions  have  been  uniformly  sustained  by  all  whig  wri- 
ters since.  In  that  chapter,  where  he  lays  down  the  gen- 
eral principle,  "that  the  original  of  all  just  power  is  in 
the  people,"  he  exposes  a  number  of  errors,  which  oper- 
ate as  obstacles  in  its  way.  The  fifth  is  to  my  purpose, 
and  runs  as  follows  :  — 

"  Permitting  of  the  legislative  and  executive  powers  of  a  State 
to  rest  in  one  and  the  same  hands  and  persons.  By  the  legis- 
lative power  we  understand  the  power  of  making,  altering,  or 
repealing  laws,  which  in  all  well  ordered  governments  hath  ever 
been  lodged  in  a  succession  of  the  supreme  councils  or  assem- 
blies of  a  nation.  By  the  executive  power  we  mean  that,  which 
is  derived  from  the  other,  and  by  their  authority  transferred  into 
the  hands  of  one  person,  called  a  prince,  or  into  the  hands  of 
many,  called  States,  for  the  administration  of  the  government  in 
the  execution  of  those  laws.  In  the  keeping  of  these  two  poioers 
distinct,  flowing  in  distinct  channels,  so  that  they  may  never  meet 
in  one,  save  upon  some  extraordinary  occasion,  consists  the 

SAFETY    OP    THE    STATE." 


Harrington,  in  the  Preface  to  Oceana,  where  he  lays 
down  his  principles,  says,  in  commenting  upon  Hobbes, 
the  author  of  Leviathan: 

"But the  law  being  made,"  says  Leviathan,  "is  but  words  and 
paper,  without  the  hands  and  swords  of  men ;  wherefore,  as 
these  two  orders  of  a  Commonwealth,  namely,  the  Senate  and 
the  people,  are  legislative,  so  of  necessity  there  must  be  a  third 
to  be  executive  of  the  laws  made,  and  this  is  the  magistracy;  in 
which  order,  with  the  rest  being  wrought  up  by  art,  the  Com- 
monwealth consists  of  the  Senate  proposing,  the  people  resolving, 
and  the  magistracy  executing." 

Again  —  "But  the  magistracy,  both  in  number  and  function, 
is  different  in  different  Commonwealths.  —  Nevertheless,  there  is 
one  condition  of  it,  that  must  be  the  same  in  every  one,  or  it  dis- 
solves the  Commonwealth  where  it  is  wanting.  And  this  is  no 
less  than  that,  as  the  hand  of  the  magistrate  is  the  executive 
power  of  the  law,  so  the  head  of  the  magistrate  is  answerable  to 
the  people,  that  his  execution  he  according  to  the  law ;  by  which 
Leviathan  may  see,  that  the  hand  or  sword,  that  executes  the  law, 
is  in  it  and  not  above  it." 

And  again,  in  the  Art  of  Law-giving : 

"  But  the  necessary  definition  of  a  Commonwealth,  any  thing 
well  ordered,  is,  that  it  is  a  government,  consisting  of  the  Senate 
proposing,  the  people  resolving,  and  the  magistracy  executing." 

Algernon  Sidney,  in  his  chapter  including  the  work 
upon  government,  which  he  wrote  to  refute  Filmer, 
speaks  of  the  King  as  "not  being  created  to  make  laws, 
but  to  govern  according  to  such  as  are  made." 

Lastly,  John  Locke,  in  the  Treatise  of  Civil  Govern- 
ment, also  written  to  refute  Filmer,  thus  defines  Political 
Power : 

"  I  take  it  to  be  a  right  of  making  laws  with  penalties  of  death, 
and  consequently  all  less  penalties,  for  the  regulating  and  pre- 
serving of  property,  and  of  employing  the  force  of  the  commu- 
nity, in  the  execution  of  such  laws,  and  in  the  defence  of  the 
Commonwealth  from  foreign  injury ;  and  all  this  only  for  the 
public  good." 

From  this  definition,  clearly  showing  the  two  branches, 
in  which  power  divides,  follows  in  a  subsequent  chapter 
the  necessity  of  keeping  these  separate. 

"  The  legislative  power  is  that,  which  has  a  right  to  direct  how 
the  force  of  the  Commonwealth  shall  be  employed  for  preserving 
the  community  and  the  members  of  it.  But  because  those  laws, 
which  are  constantly  to  be  executed,  and  whose  force  is  always 
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to  continue,  may  be  made  in  a  little  time ;  therefore,  there  is  no 
need  that  the  legislative  should  be  always  in  being,  not  having 
always  business  to  do  ;  and  because  it  may  be  too  great  a  temp- 
tation to  human  frailty,  apt  to  grasp  at  poioer,  for  the  same  per- 
sons, who  have  the  power  of  making  laws,  to  have  also  in  their 
hands  the  power  to  execute  them;  whereby  they  may  exempt 
themselves  from  the  obedience  to  the  laws  they  make,  and  suit 
the  law,  both  in  its  making  and  execution,  to  their  own  private 
advantage,  and  thereby  come  to  have  a  distinct  interest  from  the 
rest  of  the  community,  contrary  to  the  end  of  society  and  gov- 
ernment." 

I  have  made  these  quotations  with  the  view  of  show- 
ing, as  I  think  pretty  conclusively,  that  the  indefinite 
character,  ascribed  by  Mr.  Webster  to  executive  power, 
never  was  whig  doctrine,  and  is  not  in  point  of  fact  cor- 
rect ;  and  that  a  broad  line  is  visible  between  the  active 
or  executive,  and  the  deliberative  or  legislative  powers  of 
government.  I  will  now  endeavour  to  show,  that  these 
ideas,  drawn  from  the  great  sources  of  whig  doctrine  in 
the  mother  country,  were  put  in  action  by  the  whig  fra- 
mers  of  the  Constitution,  in  the  very  sections  of  the  arti- 
cles under  consideration.  To  this  effect  it  will,  however, 
be  first  necessary  to  see  how  Mr.  Webster  explains  those 
sections. 

"  I  do  not,"  he  says,  "  regard  the  declaration,  that  the  executive 
power  shall  be  vested  in  a  President,  as  being  any  grant  at  all, 
any  more  than  the  declaration,  that  the  legislative  power  shall  be 
vested  in  Congress,  constitutes  by  itself  a  grant  of  such  power. 
In  the  one  case,  as  in  the  other,  I  think  the  object  was  to  de- 
scribe and  denominate  the  department,  which  should  hold,  re- 
spectively, the  legislative,  and  the  executive  authority  ;  very  much 
as  we  see,  in  some  of  the  State  Constitutions,  that  the  several 
articles  are  headed  with  the  titles  '  legislative  power,'  '  execu- 
tive power,'  'judicial  power,'  and  this  entitling  of  the  articles, 
with  the  name  of  the  power,  has  never  been  supposed  of  itself  to 
confer  any  authority  whatever.  It  amounts  to  no  more  than 
naming  the  departments." 

It  appears  to  me  to  be  rating  the  intelligence  of  the 
framers  of  the  Constitution  rather  low,  to  suppose  that 
they  could  not  make  a  caption  without  putting  it  into  the 
body  of  an  instrument.  They  surely  had  something 
more  in  their  minds,  at  the  moment  of  commencing  the 
great  work,  than  merely  to  give  headings  to  paragraphs. 
Yet  this  disparaging  construction  is  the  inevitable  conse- 
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quence  of  Mr.  Webster's  previous  argument.  If  nothing 
else  did,  it  seems  to  me  this  would,  lead  a  calm  person  to 
doubt  the  soundness  of  it  all.  For  myself,  I  have  too 
high  a  regard  for  the  great  whigs  of  the  revolution  to  ad- 
mit the  supposition  for  a  moment.  Those  distinguished 
statesmen,  excelled  by  none  of  any  age  in  capacity  for 
the  business  they  had  undertaken,  genuine  whigs  of  the 
true  school,  appear  to  me  to  have  had  a  great  object  in 
view  in  the  first  sections  of  the  three  articles  alluded  to 
—  that  object  the  application  of  the  very  doctrine  already 
quoted,  the  marking  out  the  great  dividing  lines  of  the 
Constitution. 

But,  says  Mr.  Webster,  "they  did  not  intend  certainly 
a  sweeping  grant  of  prerogative."  The  word  prerogative 
is  here  used  in  its  technical  sense ;  a  sense  which  from 
the  books  of  law  and  government  has  crept  into  common 
use,  and  has  gathered  to  itself  so  much  popular  odium, 
that  I  am  almost  inclined  to  suspect  it  was  for  that  reason 
alone  brought  into  this  connexion.  In  this  sense  preroga- 
tive means  a  power  inherent  in  the  sovereign,  not  granted 
by  and  above  the  law ;  a  power  which,  Mr.  Webster 
knows,  could  not  have  been  conferred  in  Convention  by 
any  written  form  of  Constitution,  and  which  does  not 
exist  in  the  United  States.  Then  what  was  the  purpose 
of  its  introduction  here  ?  Be  this  question  answered  as 
it  may,  I  am  not  afraid  to  use  the  word,  if  it  really  ex- 
presses best  my  meaning.  I  find  by  reference  to  Dr. 
Johnson,  that  prerogative,  in  its  ordinary  sense,  and  the 
only  one  at  all  adapted  to  American  institutions,  means 
"an  exclusive  or  peculiar  privilege."  In  this  sense  the 
word  appears  to  me  admirably  to  express,  what  I  think  to 
be  the  intention  of  the  three  sections  in  question. 

That  is,  the  framers  of  the  Constitution  wished  to  or- 
dain by  the  first,  that  legislation  should  be  the  preroga- 
tive of  Congress. 

By  the  second,  that  action  or  execution  should  be  the 
prerogative  of  the  President. 

By  the  third,  that  judgment,  or  the  power  of  judicial 
decision,  should  be  the  prerogative  of  the  Courts. 

"  But,"  says  Mr.  Webster,  "each  article  proceeds  to  enumerate 
specifically  the  powers  intended  to  be  granted." 

Certainly,  the  Constitution  being   a  grant  of  limited 
powers,  proceeds  to  define  specifically  the  subjects  it  in- 
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tends  for  the  exercise  of  legislation,  action,  or  judgment 
in  the  government.  But  it  adheres  to  the  general  lines 
of  demarkation.  In  short,  it  has  a  negative,  as  well  as  a 
positive  force.  It  means  to  show  as  clearly  as  possible, 
what  each  department  should  not  touch  of  the  other,  as 
what  each  should  touch  of  its  own.  It  means  to  show, 
that  action  should  not  include  legislation,  and,  what  is 
particularly  important  in  this  instance,  that  legislation 
should  not  encroach  upon  action  ;  and  this  it  does  through 
the  instrumentality  of  the  sections  which  Mr.  Webster 
thinks  mere  captions  to  paragraphs. 

If  I  am  right  in  this  my  conjecture,  that  the  whigs  of 
our  revolution,  listening  to  the  earnest  exhortation  of  their 
whig  predecessors  in  Great  Britain,  meant,  as  a  primary 
principle,  to  define  in  marked  characters  the  three  powers 
of  the  government,  for  the  purpose  of  keeping  them  sep- 
arate for  ever,  it  follows  that  wherever  in  the  Constitution 
they  have  in  any  degree  departed  from  this  primary  prin- 
ciple, by  conferring  upon  one  department  a  portion  of 
power  borrowed  from  another,  they  have  expressly  men- 
tioned the  instance,  as  an  exception  to  the  general  action 
of  the  rule.  Thus,  in  the  case  of  the  legislative  power, 
they  have  expressly  granted  to  one  of  its  branches  a  por- 
tion of  judicial  and  a  portion  of  executive  power  —  to 
the  executive  power,  a  portion  somewhat  similar  of  legis- 
lative power;  but  in  making  these  grants  expressly  and 
in  the  nature  of  exceptions,  they  purposely  intended  to 
avoid  the  implications,  which  might  by  possibility  result 
from  them  in  any  other  form  —  they  meant  that  the  power 
conferred  should  not  extend  a  particle  beyond  the  words 
of  the  grant. 

According  to  this  idea,  then,  the  Senate  is  in  its  nature 
a  part  of  the  legislative  power  —  this  is  the  sphere  of  its 
legitimate  action ;  but  in  addition  the  framers  of  the 
Constitution  thought  proper,  in  certain  particular  cases,  to 
grant  powers  taken  from  the  other  departments  of  the 
government.  One  of  the  cases  is  when  the  judicial  power 
is  granted  in  instances  of  impeachment  of  public  officers  ; 
another  when  the  executive  power  is  so  far  granted,  as 
relates  to  the  approbation  of  treaties  already  made  with 
foreign  powers,  and  so  far  as  relates  to  the  approval  of 
appointments  by  the  President  to  office.  The  Constitution 
goes  so  far  and  no  farther.     Beyond  the  defined  limits  of 
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the  grant  the  Senate  was  not  expected  to  step  out  of  its 
legitimate  sphere.  The  approval  or  disapproval  of  re- 
movals from  office  was  not  a  power  expressly  granted  by 
the  Constitution  to  the  Senate,  and  is  therefore  entirely 
within  the  action  of  the  uniform  principle  reserving  to 
the  different  departments  the  powers  respectivley  granted 
to  them.     It  remains  with  the  executive  power. 

I  foresee  the  objection  that  will  be  immediately  raised 
against  me ;  and,  in  order  to  do  it  justice,  I  will  now  ex- 
tract from  Mr.  Webster's  speech  that  passage  which  in 
substance  contains  it. 

"  The  error  of  this  argument,  if  I  may  venture  to  call  it  so, 
considering  who  used  it,  lies  in  this :  It  supposes  the  power  of 
removal  to  be  holden  under  the  general  grant  of  executive  power. 
Now,  it  is  certain  that  the  power  of  appointment  is  not  holden 
under  that  general  grant,  because  it  is  particularly  provided  for, 
and  is  conferred,  in  express  terms,  on  the  President  and  Senate. 
If,  therefore,  the  power  of  removal  be  a  natural  appendage  to 
the  power  of  appointment,  then  it  is  not  conferred  by  the  gen- 
eral words,  granting  executive  power  to  the  President,  but  is 
conferred  by  the  special  clause,  which  gives  the  appointing 
power  to  the  President  and  Senate.  So  that  the  spirit  of  the 
very  rule,  on  which  the  argument  of  1789,  as  I  have  stated  it, 
relies,  appears  to  me  to  produce  a  directly  opposite  result;  for, 
if  exceptions  to  a  general  rule  are  to  be  taken  strictly,  when  ex- 
pressed, it  is  still  more  clear  that  they  are  not  to  be  implied, 
without  evident  and  clear  grounds,  when  they  are  not  expressed 
at  all ;  and  as  the  general  power  of  appointment  is  confessedly 
given  to  the  President  and  Senate,  no  exception  is  to  be  implied 
in  favor  of  one  part  of  that  general  power  ;  namely,  the  removing 
part,  unless  for  some  obvious  and  irresistible  reason.  In  other 
words,  this  argument,  which  I  am  answering,  is  not  sound  in  its 
premises,  and  therefore  not  sound  in  its  conclusion,  if  the  grant 
of  the  power  of  appointment  does  naturally  include  also  the 
power  of  removal,  when  this  last  power  is  not  otherwise  ex- 
pressly provided  for ;  because,  if  the  power  of  removal  belongs 
to  the  power  of  appointment,  or  necessarily  follows  it,  then  it  has 
gone  with  it  into  the  hands  of  the  President  and  Senate,  and  the 
President  does  not  hold  it  alone,  as  an  implication  or  inference 
from  the  grant  to  him  of  general  executive  powers. 

"The  true  application  of  that  rule  of  construction,  thus  relied 
on,  would  present  the  argument,  I  think,  in  this  form :  '  The 
appointing  power  is  vested  in  the  President  and  Senate  :  this  is 
the  general  rule  of  the  Constitution :  the  removing  power  is  part 
of  the  appointing  power :  it  cannot  be  separated  from  the  rest, 
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but  by  supposing  an  exception  was  intended  ;  but  all  exceptions 
to  general  rules  are  to  be  taken  strictly,  even  when  expressed ; 
and  for  a  much  stronger  reason,  they  are  not  to  be  implied,  when 
not  expressed,  unless  inevitable  necessity  of  construction  re- 
quires it.'  " 

This  is  a  somewhat  syllogistic  form  of  reasoning,  and 
looks  tolerably  imposing.  But  the  misfortune  of  it  is, 
that  the  major  proposition  is  not  admitted,  and.  therefore 
the  conclusion  -fails.  The  very  point  to  be  proved  is 
whether  the  appointing  power  is  vested  in  the  Senate.  It 
would  seem  by  the  words  of  the  extract  marked  in  italics, 
as  if  Mr.  Webster  thought  this  conceded.  Yet,  after 
looking  carefully  over  the  whole  of  the  debate  in  the  first 
Congress,  I  cannot  find  in  a  single  speech  made  by  any 
considerable  man  of  the  majority  any  such  concession ; 
on  the  contrary,  I  find  it  repeatedly,  earnestly,  emphati- 
cally denied,  as  I  hope  hereafter  to  show. 

It  is,  however,  of  some  importance,  first  to  consider  the 
doubt  indistinctly  thrown  out  in  the  passage  above  quoted, 
whether  the  appointing  power  is  really  an  executive 
power ;  a  doubt  which  very  naturally  results  from  the 
apparent  ill  comprehension  of  the  nature  of  executive 
power  in  the  early  part  of  the  speech.  Having  already 
maintained  that  the  general  section,  conferring  this  power 
upon  the  President,  confers  nothing  but  a  name,  that  it  is 
a  sort  of  see-saw  of  synonymous  terms,  with  just  the 
weight  that  shall  in  due  time  be  apportioned  to  them, 
Mr.  Webster  looks  down  to  the  second  paragraph  of  the 
second  section  of  the  second  article,  a  paragraph  of  a 
section  of  detail,  and  holds  that  up  as  the  sole  grant, 
general  or  particular,  of  executive  power,  so  far  as  relates 
to  the  appointing  power,  to  be  found  in  the  Constitution, 
and  this  grant  he  maintains  to  be  the  President  and 
Senate. 

Now  let  us  suppose  for  a  moment  that  this  paragraph 
had  never  existed  at  all  in  the  Constitution.  Will  it  be 
pretended  in  the  face  of  the  rest  of  the  instrument,  that 
for  want  of  the  vital  principle  of  an  appointing  power,  it 
could  never  have  been  carried  into  operation  ?  I  am  not 
prepared  to  believe  any  body  disposed  to  affirm  this,  and 
shall  not  throw  away  time  in  discussing  it.  But  if  it 
cannot  be  affirmed,  then  the  appointing  power,  being  no 
where  expressly  granted,  must  be  implied  from  such  parts 
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ried into  effect.  Is  the  third  article,  creating  the  judicial 
power,  any  such  part  ?  Certainly  not,  because  the  ap- 
pointing power  must  be  supposed  to  preexist  somewhere 
else  in  order  to  pat  that  department  into  being.  Is  the 
first  article,  creating  the  legislative  power,  any  such  part  ? 
Surely  not,  because  the  grant  is  of  the  power  of  legisla- 
tion, that  is,  making  laws ;  and  in  order  to  make  laws 
there  is  no  necessity  for  any  power  of  appointment.  But 
if  this  power  cannot  be  implied  as  a  necessary  part  of  the 
judicial  or  the  legislative  grants,  and.  it  is  to  be  implied 
somewhere  in  order  to  execute  the  plan,  it  follows  that  it 
must  be  implied  in  the  grant  to  the  only  remaining  de- 
partment, that  of  the  Executive. 

But,  says  Mr.  Webster,  "  Executive  power  is  not  a 
thing  so  well  known  and  so  accurately  defined,  as  that 
the  written  Constitution  of  a  limited  government  can  be 
supposed  to  have  conferred  it  in  the  lump."  Did  he  be- 
fore saying  this  once  ask  himself  how  else  it  could  have 
been  conferred  ?  Surely  not.  The  whigs  who  formed  the 
instrument  could  never  have  been  expected  to  define  every 
possible  case,  in  which  the  President  would  be  required  to 
perform  any  particular  act.  How  could  they  define  what 
was  not  in  their  power  to  foresee  ?  Depending  as  the 
action  of  the  executive  necessarily  must  upon  the  legisla- 
tion of  Congress,  no  wisdom  could  specify  it,  no  power 
short  of  prophecy  could  announce  it.  Change  the  phra- 
seology of  the  general  section  of  the  second  article,  which 
Mr.  Webster  so  strangely  considers  as  only  naming  the 
executive  department ;  word  it  according  to  his  idea,  so 
that  instead  of  its  present  form,  u  The  executive  power 
shall  be  vested  in  a  President,"  it  shall  run  thus,  "  There 
shall  be  a  President "  and  the  consequence  would  be  that 
the  clauses  of  special  grant,  upon  which  Mr.  Webster 
relies  for  all  the  executive  power  would  not  enable  him 
to  do  his  ordinary  duty.  These  clauses  are  definitions 
having  reference  to  the  general  grant ;  they  are  not  in 
themselves  grants,  excepting  when  they  specially  confer 
powers  not  strictly  executive.  So  far  as  these  are  con- 
cerned, they  are  restrictions  upon  the  general  exercise  of 
them,  instead  of  creations.  They  are  injunctions  against 
his  unlimited  use  of  peculiar  rights,  already  granted  him, 
"in  the  lump,"  to  use  this  gentleman's  phrase,  and  not 
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injunctions  upon  him  to  exercise  such  rights.  Subtract- 
ing from  him  the  grant  in  the  general  sections,  which  is 
maintained  to  mean  nothing  ;  in  nine  parts  out  of  ten  of 
his  ordinary  duties,  the  President  would  find  no  sanction 
for  his  inteference  in  the  Constitution.  This  ordains  that 
"  he  shall  take  care  that  the  laws  be  faithfully  executed," 
which  surely  means  something ;  and  if  it  means  enough 
to  confer  any  power  at  all,  certainly  confers  it  "in  the 
lump." 

But  the  Constitution  also  declares  that  the  President 
"may  require  the  opinion  in  writing  of  the  principal  of- 
ficer in  each  of  the  executive  departments,"  and  thus 
presupposes  the  necessity  of  agents,  both  subordinate 
and  principal,  to  assist  him  in  the  acts  of  coercion  or  ex- 
ecution, which  devolve  upon  him  in  his  duty  to  the  laws. 
He  is  moreover  bound  "  to  take  care  that  the  laws  be 
faithfully  executed."  That  is,  that  no  instance  of  ne- 
glect or  violation  of  duty  in  the  execution  of  the  laws 
shall  pass  by  him  uncensured  or  uncorrected.  It  is  the 
great  principle  of  responsibility  in  the  President,  for  the 
acts  of  his  agents,  that  is  introduced  by  this  paragraph  — 
a  principle  peculiar  to  our  system,  and  which  a  lingering 
habit  of  looking  to  the  British  theory,  in  which  it  is  not 
to  be  found,  has  occasionally  led  our  public  men  to  disre- 
gard. It  is  because  of  his  responsibility  that  the  right  of 
selection  of  his  agents  is  given  to  him,  in  the  right  of 
nomination,  and  a  mere  choice  not  being  enough  to  in- 
sure the  faithful  execution  of  duty,  it  is  because  of  his 
responsibility,  that  the  right  of  control  is  also  given  him. 
The  power  of  coercion,  in  case  of  infidelity,  must  neces- 
sarily exist,  because  it  is  the  President's  only  preservative 
against  the  censure  consequent  upon  him  from  failure  of 
duty  in  his  agents.  In  order  to  maintain  himself  in  the 
direction  of  the  Executive  Departments,  his  Constitu- 
tional province,  nothing  short  of  the  most  decided  control 
over  their  actions  will  be  sufficient. 

There  is  another  idea  particularly  deserving  of  consid- 
eration in  this  connexion ;  and  of  more  extensive  devel- 
opment, than  it  has  yet  received.  If  the  President  is 
bound  to  take  care  that  "  the  laws,"  that  is,  the  emana- 
tions from  the  legislative  power  of  the  Government,  shall 
be  faithfully  executed,  it  must  absolutely  follow,  that  his 
power  of  executing  shall  be  coextensive  with  the  power 
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of  legislation.  This  legislative  power  is  then  the  precise 
measure  of  the  executive  power,  and  not  a  few  imperfect 
sections  of  detail.  It  regulates  the  extent  of  the  grant 
which  Mr.  Webster  does  not  appear  to  comprehend,  and 
yet  it  forms  a  grant  "in  the  lump."  The  peculiar  phra- 
seology of  the  two  general  sections,  which  relate  to  these 
departments,  is  worthy  of  most  particular  attention.  In 
the  one,  where  the  words  are  "  all  legislative  powers 
herein  granted  shall  be  vested  in  a  Congress,"  a  limita- 
tion is  introduced,  which  in  the  other  is  not  to  be  found, 
"  the  executive  power  shall  be  vested  in  a  President." 
The  reason  for  the  difference  would  seem  too  plain  to  be 
mistaken.  The  legislative  power  was  susceptible  of  strict 
definition,  but  the  executive  power,  being  in  a  great  de- 
gree dependent  for  the  extent  of  its  exercise  upon  that 
very  legislative  power,  was  necessarily  a  general  grant, 
and  yet  susceptible  of  measurement,  by  being  made  co- 
equal with  it.  Thus  it  can  hardly  be  imagined  how  a 
grant  of  so  important  a  nature  could  have  been  made 
more  "in  the  lump,"  and  yet  have  been  more  effectively 
restrained  within  its  proper  and  specific  limits. 

The  Constitution  moreover  designed  to  establish  in 
this  clause,  where  Mr.  Webster  finds  nothing  but  a  name, 
Vox  et  praiterea  nihil,  another  sound  principle,  —  the 
unity  of  the  executive  power.  —  To  the  President  was 
Congress  to  look  for  the  execution  of  its  decrees;  and 
therefore  by  another  section,  upon  the  President  was  that 
execution  made  imperative  ;  "he  shall  take  care  that  the 
laws  be  faithfully  executed;"  not  "  he  may,"  or  "he  will," 
but  "he  shall."  The  duty  is  exclusively  his,  it  is  en- 
joined upon  him  in  the  manner  the  most  absolute,  and 
the  mode  of  doing,  that  is,  the  faithful  performance  of  it, 
is  specified.  Yet  all  this  is  done  in  none  of  the  sections 
of  detail  which  Mr.  Webster  relies  upon.  The  grant  of 
power  is  distinct  and  absolute,  though  "in  the  lump." 
It  is  a  grant  necessary  to  the  development  of  the  system 
of  Government  contemplated  by  the  Constitution,  and 
necessarily  involves  all  the  means  requisite  to  insure  that 
development.  Among  these  means,  the  power  of  ap- 
pointing, and  controlling  or  removing  deputies  in  the  acts 
of  mere  execution,  devolved  upon  the  President  by  the 
law,  is  necessarily  implied;  then  how  can  it  be  main- 
tained for  a  moment,  that  this  power  is  derived  solely  from 
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the  paragraph  in  the  second  section,  to  which  Mr.  Webster 
would  refer  it.  A  paragraph,  the  existence  of  which  is  not 
vitally  essential  to  the  Constitution,  because,  if  it  was  not 
there,  trie  appointing  power,  of  which  it  particularly  treats, 
would  only  return  into  the  general  clause.  Being  neces- 
sary to  the  system,  it  would  by  implication  fall  into  the 
hands  of,  because  absolutely  essential  to,  the  exercise  of 
the  executive  power. 

On  the  other  hand,  no  such  implication  can  possi- 
bly exist  in  the  case  of  the  Senate.  The  appointing 
power  is  not  essential  to  the  exercise  of  any  of  its  granted 
powers.  Whatever  control  it  has  over  it  is  the  subject 
of  express  grant,  and  would  be  had  in  no  other  man- 
ner. This  express  grant  is  to  be  found  in  the  paragraph 
so  often  alluded  to,  and  nowhere  else.  If  that  paragraph 
did  not  exist,  the  Senate,  so  far  as  concerned  the  execu- 
tive, would  be  a  purely  legislative  body.  But  as  it  does 
exist,  and  is  a  grant  of  substantial  power,  borrowed  from 
some  source  external  to  itself,  the  question  recurs,  where 
is  that  source?  The  Senate  furnishes  its  own  answer, 
and  a  perfectly  satisfactory  one.  The  duties,  devolving 
upon  it  by  virtue  of  this  express  grant,  have  always  been 
set  apart  from  their  ordinary  ones  of  legislation.  They 
have  been  denominated  Executive  duties,  and  the  Senate, 
when  it  performs  them,  records  that  it  goes  into  Executive 
business. 

I  trust  I  have  dissipated  all  doubt,  if  such  existed,  as 
to  the  true  nature  of  the  appointing  power,  and  the  mode 
in  which  it  has  in  any  shape  fallen  within  the  province  of 
the  Senate.  That  body  is  in  its  character  the  anomalous 
one  of  the  Government  —  the  solitary  great  case  of  ex- 
ception to  the  uniform  rule  of  the  Constitution  respect- 
ing the  separation  of  powers.  As  such  an  exception  it 
was,  from  the  first,  made  the  reason  for  vehement  denun- 
ciation of  the  whole  system.  Mr.  Elias  Boudinot  tells  us 
it  was  strongly  objected  to,  in  the  ratifying  Conventions. 
Mr.  James  Madison,  who  was  a  member  of  the  original 
Convention,  and  one  of  the  leading  contrivers,  as  well  as 
an  advocate  of  the  instrument  then  framed,  says  that  it  was 
one  of  the  most  successfully  urged,  and  plausibly  grounded 
of  all  the  objections  to  the  plan,  and  that  it  was  no  favorite 
of  his.  Mr.  Baldwin  of  Georgia,  also  one  of  the  Conven- 
tion, goes  still  further  and  affirms   "that  in  that  body 


